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The Commission has remanded this case to me for reconsider-
ation of Respondent's Motion for Summary Decision.  The
Commission did not give instructions as to what I should do
subsequent to reconsideration of the motion. I am therefore,
going to treat the matter as though I were ruling on it for
the first time.  For the reasons stated hereinafter, I will
DENY respondent's motion for summary judgement and will
anticipate going to trial in this case. V If the respondent
feels it to be worth while, it can again petition the Commission
for interlocutory review and if the petition is granted I
will again stay with the proceedings.

The holding in Zeigler Coal Company vs. Kleppe, 536
Fed. 2d. 398 (D.C. Cir. 1976) is that the violation of a
non-controversial ventilation plan is the equivalent of a
violation of a mandatory standard.  The terms of the ventilation
plan involved in that case were not in dispute. The Court
went on however, to discuss hypothetical plans which might
contain controversial requirements.  The Court said for
example at Page 406-407:

The statute makes clear that the ventilation
plan is not f6rmulated by the Secretary, but is
"adopted by the operator;" While the plan must be
approved by the Secretary's representative who may

Certain language in the Commission's opinion indicates to
me tfcat the Commission wanted me to grant the Motion for
Summary Judgement in favor of Carbon County Coal. But the
Commission had before it all the facts that I have before me
and if it wanted the motion granted it could have done so
itself or it could have ordered me to grant it.
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